United States Court of Appeals 


for the Second Circuit 


APPELLEE'S BRIEF 


75-6003 


United States Court of Appeals 


FOR THE SECND CIRCUIT 


Docket No. 75-6003 


SEE 


yAUVUOELOEU U wil wiiito™ vinw yy 


TABLE OF CONTENTS 
PAGE 
Statement Of the Case ........ccccccccseseeceeseeeeeeeeeeeeeeeteneees 1 
Question Presented .....cccecccesecseeseeseeeestatecesrecesseessenensenannens 1 
Statement of Facts ............. sda ean oayuesadontina Bele bianineoebeaeRe 2 


ARGUMENT: 


The District Court correctly dismissed this action 
for failure to meet the applicable statute of limita- 


BEEING c ccvaaescccpavedesshcnsaeed ia onduabonsstecereecosnusenaschuskansasuubbapnon ene 2 


CYONDLAISION: .ccccesccccscessocctececscecsvecsssceusspeencnesccecsesounseosesnspencsqobne 4 


TABLE OF CASES 


Bivens v. Six Unknown Agents, 456 F.2d 1139 (2d 


CHP: VOTDY cccccccceisscscessssccasonsccccsoascsosnsszonsesedsevvaentousooneneses 3 
Brady y. Roosevelt S. S. Co., 317 575, STT (1943) 2 
Kawananakoa vy. Polyblank, 205 U.S. 349, 358 (1907) 3 


Kelly Vv. Smith, 495 F.2d 520 (Sth Cir. 1973), ce rt. 
denied, 416 U.s. 969 CISCEY sccssacs senccccesees ot eeveccececceces 3 


Lomax y. United States, 155 F. Supp. 354 (E.D. Penn. 


Ly @ errrerrererrrerrrrrrrrrrerrrrrierrrrrr 3 


Reid ¥. United States, 911 U.S. 529, 538 (1909) 


T. J. Falgout Boats, Inc. Vv. United States, 361 F. Supp. 


SBS (C.D. Cal. 1972)  .......csccssorsrccesrencersvscssscsceseeseres 2 


United States Court ot Appeals 
FOR THE SECOND CIRCUIT 


Docket No. 75-6003 


7 —__—_— 


JOHN C. SZYKA, 


Appellant, 


UNITED STATES SECRETARY OF DEFENSE 


Appellee. 


BRIEF FOR THE APPELLEE 


Statement of the Case 


Chis is an appeal from a dismissal by the Honorable 
Robert C. Zampano of plaintiff appellant's complaint, 
Secretary of 
Defense”, In his ruling filed January 31, 1975, Judge 
Zampano found that plaintiff had not met the applicable 
two year statute of limitations. 


seeking damages from the “United States 


Question Presented 


Did the District Court err in finding that the statute 
of limitations (which is two years under both 46 United 


States Code, Section 742 aud 28 United States Code, 
Section 2401) had not been met? 


Statement of Facts 


In his complaint filed September 10, 1974, the plain- 
tiff, acting pro se, commenced this action against the 
“United States Secretary of Defense” in which he seeks 
damages in the amount of $6.8 million dollars. The Dis- 
trict Court found the complaint to allege that, while plain- 
tiff was sailing with his family on Long Island Sound 
on the night of September 18, 1971, he was fired upon 
and shelled by persons unknown in furtherance of a con- 
spiracy on the part of unnamed government officials to 
threaten and intimidate him. The suit was filed after the 
two-year period set forth in 46 United States Code, Sec- 
tion 745 and, if applicable at all, 28 United States Code, 
Section 2401, 


ARGUMENT 


The District Court correctly dismissed this action 


for failure to meet the applicable statute of limi- 
tations. 


As the well-reasoned decision of the District Judge 
indicated, this case falls within the admiralty jurisdiction 
of the Court. Brady v. Roosevelt S. S. Co., 317 U.S. 575, 
577 (1943): T. J. Falgout Boats, Inc. v. United States, 
361 F. Supp. 838 (C.D. Cal. 1972). The plaintiff, on the 
facts alleged, must seek his relief either undet the Public 
Vessels Act. 46 United States Code, Section 781 or the 
suits in Admiralty Act, 46 United States Code, Section 
742. Both these sections are subject to a two-year statute 
of limitations, which we> not met here. 46 United States 
Code, Section 745. 7. J. Falgout Boats, Inc., supra. 

1The District Judge was clearly correct in indicating thac 
if this case in any way falls within the Tort Claims Act, 28 
United States Code, Section 1346, it is barred by this Act’s two- 
year limitation statute, 28 United States Code, Section 2401 and 
failure to exhaust administrative remedies. 28 United States 
Code, Section 2675. 


WintiiLne/ 


The plaintiff's arguments are without validity. Aelly v. 
Nmith, 485 F.2d 520 (5th Cir. 1973), cert. denied, 416 U.S 
969 (1974) upon which the plaintiff relies, actually supports 
the District Court’s finding of admiralty jurisdictiou. The 
“statute of limitations” discussed in Kelly was not 46 
United States Code, Section 745, but the traditional ad- 
miralty law principle of laches. The doctrine of laches has 
no application to the United States. Further the civil 
rights statutes cited by the plaintiff have no applicability 
to the federal government. Bivens v. Sie Unknown Agents, 


156 F.2d 1139 (2d Cir. 1972) 


Plaintiff's primary challenge goes to the constitutionality 
of denying his claim through use of the statute of limita- 
But this statute of limitations here is substantial, 
ground on which the United States con- 
See Lomax V. United States, 155 F. Supp. 


1957). See also Reid vy. United States, 211 


tions. 
conditioning the 
sents to be sued. 
354 (E.D. Penn. 
U.S. 529, 538 (1909): 

Suits against the United States can be maintained, 
of course, only by permission of the United States, 
and in the manner and subject to the restrictions that 


it may see fit to impose 


As Justice Holmes has remarked 


A sovereign is exempt from suit, not because of any 


formal conception or obsolete theory, but on the 


logical and practical ground that there can be no 


legal right as against the authority that makes the 


law on which the right depends. 


Kawananakou vy. Polyblank, 205 U.S. 349, 353 (1907) 


wIIiA 


CONCLUSION 


For the foregoing reasons the government re- 
spectfully submits that the judgment of the District 
Court should be affirmed. 


Respectfully submitted, 


Perer C, DORSEY 
United States Attorney for the 
District of Connecticut 
141 Church Street 
New Haven, Cornecticut 06110 


Henry 8S. CoHN 
Assistant United States Attorney 
for the District of Connecticut 
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